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THE INTERSTATE COMMERCE ACT AS 
AMENDED. 

Analysis and criticism of the Interstate Commerce 
Act as recently amended, which is the purpose of this 
article, may properly be introduced by a sketch of its 
legislative career. Altho the reports of the Interstate 
Commerce Commission have almost from the beginning 
contained urgent recommendations for amendment and 
modification of the statute, no significant change has been 
effected since its enactment, with the exception of the 
Elkins Act of 1903, which may be regarded as an amend- 
ment of the law. Credit for making rate regulation an 
immediately practical legislative problem is due to Presi- 
dent Roosevelt, who in his annual message of 1904 rec- 
ommended legislation vesting power in the Commission 
to prescribe rates upon complaint and after full hearing, 
such rates to be effective until reversed by a court of re- 
view. 

The House of Representatives proceeded at once to the 
consideration of the problem, and on February 9, 1905, 
passed the Esch-Townsend bill by the extraordinary vote 
of 326 to 17. The railroads, thoroughly alarmed, pre- 
vailed upon the Senate to postpone consideration of the 
subject for a year, in order to give them time to present 
their case, and in accordance with this request the Senate 
on February 24 adopted a resolution instructing the 
Senate Committee on Interstate Commerce to sit during 
the recess of Congress for the purpose of taking testimony 
and considering plans for railroad rate regulation. This 
committee held sessions lasting until May 23, in which 
railroad representatives, shippers, government officials, 
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and students of the question were given an opportunity 
to be heard. Their report, 1 with appendices, in five 
volumes, together with the Digest, 2 prepared by Messrs. 
Adams and Newcomb, is the most valuable source of 
material in existence on the present problem of railroad 
control in the United States. But the railroads did not 
confine themselves to testimony before this body. They 
carried on an educational campaign such as has been 
rarely witnessed in this country, organizing publicity 
bureaus in charge of expert students of the railroad ques- 
tion, and flooding the country with literature in support 
of the railroad position. In spite of all their efforts popu- 
lar sentiment in favor of endowing the Commission with 
greater powers grew steadily, and was strengthened by 
the revelations in the summer of 1905 of abuses in con- 
nection with private car lines, by disclosures of discrimina- 
tions in favor of the Standard Oil Company, and by the 
publication of the facts in the Santa Fe rebate case, 3 which 
involved indirectly a member of the President's cabinet. 
As was to be expected, the President renewed his rec- 
ommendations for rate regulation in his message of 1905, 
but in slightly modified form. On February 8, 1906, the 
Hepburn bill, which contained many features of the 
Esch-Townsend bill of the previous session, passed the 
House by a vote of 346 to 7. A majority of the Senate 
Committee on Interstate Commerce voted on February 
23 to report the bill unamended to the Senate. But the 
conservatives of the committee, who were opposed to 
legislation so radical, succeeded, with the purpose of dis- 
crediting the measure, in having it put in charge of Senator 

1 Hearings before the Committee on Interstate Commerce, Senate of the United 
States, Washington, 1905. Hereafter cited as Senate Commiilee Report. 

2 Digest of the Hearings before the Committee on Interstate Commerce, Senate of 
the United States. Compiled by Henry C. Adams and H. T. Newcomb. December 
15, 1905. Hereafter cited as Digest. 

3 10 Interstate Commerce Commission Reports, 473. 
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Tillman, a Democrat and one of the President's bitterest 
opponents. The bill was, consequently, put into its 
final shape on the floor of the Senate, and this method of 
procedure brought forth as brilliant and able a debate as 
the Senate has known for many years. Party lines were 
never drawn. The radical Republicans combined with a 
majority of the Democrats against the great body of 
conservative Republicans, and every step in the framing 
of the measure was stubbornly contested. Extensively 
amended, the bill passed the Senate with but three dis- 
senting votes, 1 on May 18. A week later the House dis- 
agreed to all amendments and sent the bill to conference. 
The report of the conference committee made on June 
2 proved unsatisfactory, and was rejected by both bodies. 
A second conference report met the same fate, and it was 
not until June 28 that the measure finally emerged in an 
acceptable form. It was passed and signed the following 
day, and by joint resolution became effective on August 
28. The final controversies, which thus took so long to 
compose, were concerned largely with pipe-lines, passes, 
sleeping-car and express companies, and the transporta- 
tion by railroads of products owned by them. 

In its final stages the measure was powerfully aided 
by a somewhat extraordinary series of events, which 
exerted a very apparent influence upon the Upper House 
of Congress. These events included an anthracite coal 
strike, a report by the Commissioner of Corporations on 
the Transportation of Petroleum, 2 accompanied by a 
presidential message which called attention to extensive 
violations of the Interstate Commerce law, and an investi- 
gation by the Interstate Commerce Commission of the 
Pennsylvania Railroad in its relations with the coal com- 
panies, which revealed a discreditable and wholly un- 

1 Senators Foraker, Morgan, and Pettus. 

2 Report of the Commissioner of Corporations on the Transportation of Petroleum. 
May 2, 1906. Washington, Government Printing-office. 
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suspected condition of affairs, assumed by the public 
to be merely symptomatic of conditions among all roads 
similarly situated. All these, added to the revelations of 
the insurance investigation last fall, and the more recent 
disclosure of deplorable conditions in the packing in- 
dustry, created so thorough a suspicion of corporate 
activity in general as to make the movement for more 
vigorous control of our transportation agencies irresist- 
ible. 

A comparison of the measure which became a law with 
the Hepburn bill as it passed the House reveals the fact 
that, in the face of determined opposition, the country 
has secured a much more radical statute than the Presi- 
dent or his supporters in the House had any reason to ex- 
pect. This measure it is now our task to analyze briefly. 

The new law widens materially the scope of the Com- 
mission's authority, and includes agencies of transporta- 
tion that have heretofore been free from governmental 
control. The term "common carrier," as used in the act, 
now includes express companies, sleeping-car companies, 
and persons or corporations engaged in the transporta- 
tion by pipe-lines of oil or other commodity except water 
or gas. Express companies have long been held to be 
common carriers in law, 1 but they have been exempt here- 
tofore from any attempt at control. In the first year of 
its existence the Commission decided that the law was 
not sufficiently clear to warrant it in taking jurisdiction 
of any such companies except those conducted by the 
railroads as a part of their business. Consequently, it 
declined to exercise any authority over express companies 
at all. As a result, express companies have published 
no rates or traffic statistics and no financial reports. 

1 Compare Dixon, "Publicity for Express Companies," Atlantic Monthly, July, 
1905. 
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So far has this policy of secrecy been carried that, in the 
case of one company, it has recently caused a revolt 
among minority stockholders. These great corporations 
now become subject to all the provisions of the act, as a 
result of which their rates will be regulated and published, 
their financial condition revealed, and, in the discretion 
of the Commission, their accounting systems prescribed. 
It remains to be seen, when these facts have been placed 
before the public, whether the claim by the express 
companies of a freedom from the practices of discrimination 
and undue preference will be sustained. Certain it is 
that complaints of excessive charges, so constantly made, 
will be presented for adjudication. 

Sleeping-car companies insist that they are not common 
carriers, but merely equipment companies engaged in 
building and renting cars and in providing a special 
facility, and that they should not be held to be common 
carriers for the purposes of this act. Many courts sustain 
their legal contention. It is a question of little importance, 
however, as they will be reached under the definition of 
"transportation," which will be noted presently. 

The monopoly in oil built up by the Standard Oil 
Company has been greatly aided by its pipe-lines, which 
have given it a dictatorial power over railroad rates. 
The timely appearance of Commissioner Garfield's report 
on the transportation of petroleum revealed a wholly 
unsuspected relationship between this corporation and 
the railroads, in which rebates and discriminations on an 
extensive scale were being granted, and led directly to the 
inclusion of pipe-lines as common carriers under the act. 
This makes possible the publication of rates open to all 
shippers and their regulation. But the practical situation 
is in the control of the Standard Oil Company, and it 
is very doubtful whether independent refiners will gain 
much advantage from the clause without additional 
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legislation. While many insist that the provision is 
unconstitutional, the fact that pipe-lines have, in some 
cases, enjoyed the right of eminent domain, would give 
ground for anticipating a decision of the Supreme Court 
in support of the statute. 

The act extends the meaning of the word "railroad" 
to include switches, spurs, tracks, and terminal facilities 
of every kind, and all freight depots, yards, and grounds. 
"Transportation," which, in its indefinite form under 
the old law, included "all instrumentalities of shipment 
or carriage," now includes cars and all other vehicles, 
and all instrumentalities of shipment or carriage irrespec- 
tive of ownership or contract, and all services in connection 
with the receipt, delivery, elevation, transfer, ventilation, 
refrigeration, storage, and handling of property transported. 
Every carrier is obliged to provide such facilities upon 
reasonable request, and to establish reasonable rates 
applicable thereto. 

Rebates and Discriminations. The Elkins Act of 1903, 
prohibiting departures from the published rate, has 
doubtless done away with many of the common forms 
of rebating. Most of the witnesses before the Senate 
Committee were of the opinion that rebates had either 
wholly ceased or were much less frequent than formerly. 
This was also, for a time, the opinion of the Commission; 
but in its last published report, that for 1905, it finds 
itself compelled to admit that the giving of rebates has 
been resumed. Whatever may be the situation as to the 
simple rebate, there is no question that new and elaborate 
devices have been employed on a large scale for the purpose 
of evading the statute. Among these the most important 
are the private car and the industrial railroad. The 
practical monopolization of refrigerator equipment by 
one corporation, and the identity of car-owner and shipper, 
are responsible for the evils, and the testimony before the 
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Senate Committee is filled with allegations of exorbitant 
rates for refrigeration, icing, and special forms of packing, 
and with the difficulties that shippers encounter in the 
settlement of damage claims because of the divided 
responsibility of railroad and car-owner. Carriers have 
refused to publish refrigeration charges, contending in 
reply to the demands of the Commission that icing and 
similar services are of a private nature, and are not under 
its control. Among the remedies suggested in the testi- 
mony were the provision of all special equipment by the 
railroads individually, the separation of car-owner and 
shipper by the formation of an equipment company, con- 
trolled by the railroads, that should take over all private 
cars, and the extension of the jurisdiction of the Commission 
to include the private-car business. The last suggestion 
is the one adopted in the new law, which gives the Com- 
mission authority over all services performed by private- 
car lines, and expressly requires the publication separately 
of all terminal, storage, and icing charges, or those for any 
other facilities or privileges granted. The complaint of 
divided responsibility between railroad and car-owner 
has been met by holding the railroad responsible for the 
provision of such special equipment upon reasonable 
request. 

The terminal railroad, variously known as the "tap- 
line," or industrial railroad, has been, in the judgment of 
the Commission, one of the most dangerous and effective 
means of evading the law. Such a road built by an 
industry to connect with a main line, instead of securing 
from the road to which it delivers its freight merely a 
reasonable switching charge, obtains an undue proportion 
of a through rate which amounts to a rebate. The new 
law extends the jurisdiction of the Commission over such 
connecting lines, and gives it power to determine a proper 
switching charge or a proper proportion of a through rate. 
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With the purpose of removing still further the danger 
of discrimination in the manipulation of these spur tracks, 
a clause has been introduced requiring a railroad, upon 
application of a branch line or shipper, to construct and 
operate upon reasonable terms a switch connection, where 
such connection is reasonably practicable and where 
business warrants it, and to furnish without discrimination 
cars for the movement of traffic. The Commission is 
given authority to make this provision effective by the 
issuance of an order which is enforceable in the same 
manner as are its other orders. 

Another serious and elusive form of discrimination 
has been practised with special success by the coal roads. 
By virtue of being owners of coal mines and transporters 
of their own product, as well as that of independent 
operators, they have been enabled so to manipulate 
their books that it has been impossible for either the 
Commission or the courts to decide whether the advantage 
which they enjoyed over independent shippers should be 
regarded as a discrimination granted to themselves as 
carriers or a loss suffered by them as producers. The 
extraordinary situation revealed in the affairs of the 
Pennsylvania Railroad by the investigation of the Inter- 
state Commerce Commission while the rate bill was under 
discussion in the Senate, combined with the sentiment 
fostered by long-continued troubles in the coal fields, 
resulted in the incorporation of a radical clause, which 
provides that after May 1, 1908, no railroad will be allowed 
to transport in interstate commerce any commodity, 
other than timber or its manufactured products, produced 
by it or under its authority, or which it may own in whole 
or in part, or in which it may have any interest direct 
or indirect, except such as may be necessary and is in- 
tended for its use as a common carrier. 1 Many have 

1 The decision of the Supreme Court on February 19, 1906, in the case of the 
Chesapeake & Ohio Railway probably had much influence in the enactment of 
this clause. 
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vigorously contended that this clause will not bear the 
test of constitutionality, that a railroad in its function 
as common carrier may serve itself quite as properly as 
it may serve the public, and that this deprives the railroad 
as shipper of due process of law. If the clause is sustained, 
it will greatly simplify the enforcement of the whole act; 
for the dual nature of roads as carriers and shippers has 
made confusion of accounting and discrimination in favor 
of their own products easy, and violations of law difficult 
to establish. It will compel coal roads to divest them- 
selves absolutely of all their coal properties, and will not 
permit them to evade the law by the creation of holding 
companies with merely nominal transfer of ownership. 
Moreover, the application of the clause does not cease 
with the coal roads against which it was specifically 
directed. Inasmuch as the term "railroad" includes 
switches, spurs, terminal facilities, and yards, it will 
compel all owners of terminal elevators and of businesses 
connected by tap-lines to give up one business or the other. 
A railroad can now be engaged in no other business than 
that of transportation. Of course, most of the terminal 
facilities are intrastate in their ownership, but the juris- 
diction of the Commission will extend to all their inter- 
state shipments. An exception has been made in favor 
of lumber, doubtless because of the apparent necessity 
of the private railroad to the logging camp and because 
of its temporary character; but it is difficult to discover 
the justice of the exception, particularly in view of the 
fact that the Commission is empowered to require the 
building of spurs by railroads where business warrants 
them. A determined attempt was made to bring all 
common carriers under the operation of the clause instead 
of railroads alone, in order that pipe-lines, which had been 
declared common carriers by the act, might be included; 
but the argument that it would have resulted in the 
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destruction of the oil industry, and would probably in 
any case have been found unconstitutional, led to its 
final elimination. That the financial problem involved 
in this clause was appreciated is shown by the fact that 
nearly two years are to elapse before it becomes effective. 
It is likely to prove one of the most troublesome provisions 
in the act on both the financial and legal side. In it are 
involved many close questions of interpretation. 

The Act of 1887 contained no express prohibition of 
the granting of passes. It was held by the Commission 
and sustained by the courts that the granting of free 
transportation other than to those specially excepted was 
contrary to sections 2 and 3, which forbade unjust dis- 
crimination and undue preference. 1 The new law leaves 
no doubt in the minds of any reader as to its intention in 
this matter. Common carriers are forbidden to give 
directly or indirectly, and persons are forbidden to use, 
any interstate free ticket or pass. Two general classes 
of exceptions are made to the application of the statute. 
The first class includes railroad employees and their 
families, officials, railroad surgeons and attorneys, and 
employees of agencies associated with the railroad business, 
such as those of the sleeping-car, express, telegraph, 
post-office, customs, and immigration service, caretakers 
of live stock, and newsboys and baggagemen on trains. 
The second class comprises the poor and unfortunate 
classes and those engaged in religious and charitable 
work. 

There is some doubt whether the law should, even by 
implication, impose upon railroads the burden of carrying 
unfortunate persons free, when the duty is clearly one 
belonging to the State. As for ministers of religion and 
charitable workers, there is no justification whatever for 
any legislation in their favor. It is high time that the 

•7 I. C. C. R. 92; 66 Fed. Rep. 146. 
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national government and the separate States ceased to 
sanction this gross form of discrimination. The anti- 
pass clause is to be interpreted in connection with section 
22 of the old act, still in force, which provides for the 
issuance of mileage and excursion tickets and for granting 
reduced rates to certain excepted classes. 

The section would seem to be sufficiently generous 
in granting all the exceptions that can properly be de- 
manded. The Commission has ruled, since the new law 
went into effect, that the prohibition against the de- 
parture from the published rate precludes the acceptance 
of anything but money for the transportation of either 
passengers or property. This should do away with the 
abuse of newspaper mileage and all other devices by which 
the roads are accustomed to favor those whose influence 
is of importance. If the pass clause is vigorously enforced, 
it should, in co-operation with the laws enacted in the 
several States, do away eventually with the pass scandal. 

Finally, it is to be noted that the Elkins Act of 1903 
has been strengthened by making both giver and receiver 
of a rebate liable to imprisonment as well as fine, and by 
compelling the recipient of the favor, in addition to these 
penalties, to forfeit three times the value of the con- 
sideration received. It is perfectly obvious that a vigorous 
enforcement of the imprisonment penalty would dispose 
of the rebate question once for all. Whether we have 
reached the point in our criminal procedure when we have 
the courage to put our financiers and our railroad presi- 
dents behind the bars for an offence of this character is 
another question. What is more likely to happen is the 
humiliation of some humble traffic official who becomes 
the scapegoat for the real culprits. Yet experience has 
shown that a fine alone was not sufficient to deter a cor- 
poration from violation of the law: it became a mere 
matter of business speculation. It is to be hoped that 
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our executive officials will have the courage to prosecute 
vigorously under this amended section, and that our 
judiciary will impose the full penalty provided. 

Rates. Since the decision in the Maximum Rate case 
in 1897/ which definitely declared that the Commission 
had no power to prescribe a rate for the future, and that 
its power in passing upon the reasonableness or unreason- 
ableness of a rate was entirely confined to determining 
whether that rate had been reasonable or unreasonable 
in the past, the question of conferring specifically upon 
the Commission the rate-making power has been the topic 
about which all discussion concerning the amendment of 
the Interstate Commerce law has centred. It was the 
main suggestion of President Roosevelt in his presentation 
of the subject in the messages of 1904 and 1905. It was 
the topic of greatest interest and most general discussion in 
the hearings before the Senate Committee. It formed the 
main theme of the speeches in both Houses of Congress. 
Such a power is designed to reach the published rates, not 
secret rates, which are covered by the sections forbidding 
rebates and discriminations. Excessive rates, those un- 
reasonable in and of themselves, if they exist at all, are 
of comparatively small importance, but relatively un- 
reasonable rates have been the subject of long-continued 
and bitter complaint. A shipper is not so much interested 
in the rate he pays as he is in seeing to it that his com- 
petitor pays the same rate. The Supreme Court's decision 
that the Commission could not prescribe a rate for the 
future left to the shipper merely the privilege of suing 
for excessive charges when a rate had been held by the 
Commission to be unreasonable. This the individual 
shipper usually failed to do, the amount in controversy 
in any individual case being usually too small to warrant 
it. Moreover, the one who paid the freight rate was 

1 Cincinnati Freight Bureau Case, 167 U. S. 479. 
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frequently a middleman, and the individual who actually 
suffered from the excessive rate, the consumer or the 
producer, had no standing in court and could not recover. 
The only adequate relief from such a situation was to 
clothe the Commission with power to prevent such oc- 
currences in the future. 

When it became evident that public opinion would 
demand the endowment of the Commission with the 
rate-making power, the proposition began to be vigorously 
attacked on the ground of unconstitutionality. Wit- 
nesses before the Senate Committee argued against the 
constitutionality of such a plan, and members of the Senate 
devoted portions of their speeches and hours of debate 
to proving the contention. Space will not permit an 
analysis of these arguments. 1 It is sufficient to say here 
that they denied the right of Congress to delegate its 
legislative power to a Commission. Those who main- 
tained the constitutionality of such a delegation of power 
relied, in the first place, upon the utterance of the Court 
in the Maximum Rate case as follows: — 

Congress might itself prescribe the rates, or it might commit to 
some subordinate tribunal this duty; or it might leave with the 
companies the right to fix rates, subject to regulations and re- 
strictions, as well as to that rule which is as old as the existence of 
common carriers, to wit, that rates must be reasonable. 

In the second place the supporters of this view rely upon 
the principle enunciated in Field v. Clark, 2 in which the 
court sustained the right of Congress to clothe the Presi- 
dent with power to suspend under certain conditions the 
reciprocity provisions of the Tariff Act of 1897. The con- 
clusions of this case may best be presented in the words of 
Attorney-General Moody, who, at the request of the Senate 
Committee, submitted an opinion covering this ques- 
tion : 3 — 

1 For an excellent summary see Digest, pp. 84-87. 

2 143 U. S. 692. 3 Senate Committee Report, vol. ii. p. 1674. 
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Although legislative power, properly speaking, cannot be dele- 
gated, the law-making body, having enacted into law the standard 
of charges which shall control, may intrust to an administrative 
body, not exercising in the true sense judicial power, the duty to 
fix rates in conformity with that standard. 

It seems probable that Congress, having established a 
standard and declared that rates shall be reasonable and 
just, has violated no constitutional principle in giving the 
Commission power to prescribe maximum rates, and that 
the rights of carriers will be fully guarded through the 
assertion by the courts of their jurisdiction over the ques- 
tion of reasonableness. 

Another clause of the Constitution which has been 
brought into the discussion for the purpose not of demon- 
strating the impossibility, but rather the undesirability, 
of taking the rate-making power out of the hands of the 
railroads, is the so-called preference clause. 1 The argu- 
ment is that preferences of various kinds are absolutely 
essential to transportation, and that this clause would 
make such preferences impossible, and would compel either 
Congress, or a body to which it delegated authority, to 
adopt the rigid mileage basis in the establishment of rail- 
road rates with resulting disaster to industry. The Inter- 
state Commerce Commission, supported by an opinion of 
the Attorney-General, has held that the clause has no ap- 
plication to the exercise of the rate-making authority. 
But, even if it had, the wording of the clause would de- 
mand careful definition. What, for example, is meant by 
a "port"? Does it include all inland ports or merely 
seaports? What constitutes a preference? The Com- 
mission holds that the establishment of differential rates 
to various ports, far from creating preferences, actually 
removes them, and that a distance tariff would, in fact, 

1 "No preference shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another." Constitution United States, Article 
1, Section 9, § 6. 
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create the very preference which is forbidden by the Con- 
stitution. 

The rate section of the amended act provides that the 
Commission shall have power, upon complaint, whenever 
the rates or charges or any regulations or practices are 
unjust or unreasonable, to prescribe, after full hearing, 
the reasonable regulation or the maximum rate, and to 
make an order that the carrier shall cease from violation 
of the statute. All orders except those for the payment 
of money are to go into effect in not less than thirty days, 
and to remain in effect for not more than two years, unless 
suspended, modified, or set aside by the Commission or 
suspended or set aside by a court of competent jurisdiction. 

One of the most vigorously and ably contested points 
in the Senate in connection with the granting of the rate- 
making power concerned the question whether the rates 
prescribed by the Commission should remain in effect 
pending their review as to reasonableness by the courts. 
The railroads had insisted that, if the new rates remained in 
effect during the court hearing, and were then held to be 
unreasonably low, there would be no possible way by which 
they could recover the losses suffered at the hands of their 
multitude of shippers. They suggested, as an alternative 
proposition, that the law should provide for the suspen- 
sion of the Commission's order pending review by the 
courts, but that the railroads should be required to give 
a bond to their shippers, guaranteeing the payment of the 
difference between the old and the new rate, if the case 
should be decided adversely to the railroads. This ap- 
parently liberal offer overlooked the fact, already men- 
tioned, that the shipper who would be entitled to the ful- 
filment of the bond is frequently merely a middleman, 
and that the actual sufferer from an unjust rate would not 
be reached. 

The question, as it was debated in the Senate, turned 
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upon the power of Congress to take away from the lower 
Federal courts the right to entertain petitions for tem- 
porary injunction. It is clear that, if the right of injunc- 
tion could be constitutionally denied to Federal courts 
in relation to orders of the Commission, the effectiveness 
of the Commission's rulings relative to rates would be im- 
mensely increased, and the remedy against abuses enjoyed 
by shippers would be rendered very much more speedy. 
One view, ably presented by Senator Bailey, 1 maintained 
that the power to create all courts other than the Supreme 
Court rests alone in Congress, and that such courts, being 
statutory, are necessarily limited in their scope and power 
by the authority that creates them. The opposition, rep- 
resented by Senators Spooner 2 and Knox, 3 insisted upon a 
distinction between judicial power and jurisdiction. They 
admitted that Congress has the power to define the juris- 
diction of all courts below the Supreme Court, but, having 
created them and defined their jurisdiction, Congress can- 
not limit those fundamental judicial powers which have 
for centuries been considered as essential to a court's ex- 
istence. Among these inherent powers are the equity 
power and the right to issue injunctions. The contest was 
bitter and protracted, involving misunderstandings in 
which the President became involved. The radicals, 
unable to accomplish their desire to deprive the courts 
altogether of the right of injunction in rate cases, stood 
for the proposition that the judicial right of review should 
be confined to cases in which the order of the Commission 
was either unconstitutional or beyond its statutory au- 
thority. It is unnecessary here to express an opinion 
upon the merits of the controversy. The conservatives 
practically won their contention, and the so-called com- 

1 Congressional Record, 59th Congress, 1st Session, Vol. 40, p. 5301, April 13, 
1906. 

2 Ibid., p. 4481, March 28, 1906. 
'Ibid., p. 4418, March 27, 1906. 
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promise which was effected conferred express jurisdiction 
upon the Circuit Courts in suits to enjoin, set aside, or 
suspend orders of the Commission. It required, however, 
that no injunction or interlocutory decree, suspending the 
order of the Commission, should be granted except after 
not less than five days' notice to the Commission. This 
question will be further discussed under the head of Pro- 
cedure. 

Under the old law the Commission had no power to 
compel the making of a joint rate, and the railroads could 
nullify any order of the Commission which declared any 
such rate unreasonable by refusing to agree upon divisions 
of the through rate. In fact, the refusal of roads to pro- 
rate led, in many cases, to excessive charges, and, where 
the refusal applied to all but a favored few of the shippers, 
to serious discrimination. The Commission is now given 
power, after hearing, to establish maximum joint rates. 
It is also empowered to prescribe their division among 
the carriers concerned, and to establish through routes 
and the terms and conditions under which they shall be 
operated whenever the carriers have refused or neglected 
to do so voluntarily. This provision also applies when one 
of the connecting carriers is a water line. 

Power is given the Commission to determine upon com- 
plaint the reasonable maximum charge to be paid by a 
carrier for service rendered or instrumentality furnished 
by the owner of property transported. Commissioner 
Prouty is of the opinion that this clause will not prove 
effective, and that it probably will be found necessary to 
forbid the merging of shipper and owner in one person in 
the same manner as railroads are now forbidden to carry 
their own commodities. 

Publication of rate schedules in form to be easily under- 
stood is of the utmost importance to an effective enforce- 
ment of any rate law, and its importance has been increased 
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by the enactment of the Elkins Act which makes any de- 
parture from a published rate a misdemeanor. The old 
law, in the case of both local and joint rates, required a 
ten days' notice of any advance and a three days' notice 
of any reduction. The Commission, under the authority 
granted it, prescribed the form of such schedules and the 
method in which they should be made public. By various 
devices, the most objectionable of which was the so-called 
"midnight tariff," which gave favored shippers advance 
information of a contemplated reduction of rate, and im- 
mediately restored the old rate when these shippers had 
profited by it, the provisions of the section were rendered 
of little value to the public. The section of the new law 
relating to the subject has attempted to profit by the 
Commission's experience. Schedules of both local and 
joint rates must be filed with the Commission and pub- 
licly posted, and, where no joint rates have been established, 
each carrier must file the rates applied to through trans- 
portation. The schedules must also state separately all 
terminal, storage, and icing charges, and all privileges and 
regulations which in any way affect the service rendered. 
Thirty days' notice is required of any change in these 
rates unless the Commission for good cause modifies the 
requirement. Since the new law became effective on 
August 28, many petitions for the suspension of this pro- 
vision have been filed with the Commission. One such 
petition has been granted, that permitting a modification 
of the rate on ice into Boston to avert a threatened famine. 
An extended hearing has been given the roads exporting 
cotton, which maintain that the fluctuation of ocean rates 
makes it impossible to give the required thirty days' 
notice of that portion of the rate received by the rail- 
roads. It is clear that the Commission has here a prob- 
lem of the greatest delicacy, involving the exercise of a 
sound judgment and a wise discretion. Too great liber- 
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ality in the interpretation of the statute at the start will 
bring down upon it such a flood of petitions, with equally 
good claims to consideration that the law will soon be- 
come nugatory. The clause can be made a powerful 
stimulus towards securing impartial and stable rates if 
administered with firmness, and many of the dire con- 
sequences looked for by the railroads will fail altogether 
of realization when once the roads have brought their 
rate-making methods into conformity with the statute. 

It is to be noted that the amended law, like the old law, 
gives the Commission no direct power over classification. 
While uniformity of classification may not at present be 
feasible, the power to prescribe such a classification should 
reside with the Commission, and its influence should be in 
the direction of greater uniformity. Moreover, such a 
provision would give the Commission a more direct au- 
thority to put a stop to the practice of raising rates by 
changes in classification. 

The lack of power in the amended law to prescribe a 
differential will, it is feared, prove to be a serious weak- 
ness. While the Commission has power, upon complaint, 
to lower a rate on one road, it cannot prevent the virtual 
nullification of its order by a lowered rate on a competing 
line. The question of discriminations between long and 
short haul shipments will be considered later. 

Accounting. The importance of the section of the act 
relating to annual reports has been little appreciated. 
Yet it is a safe prediction that, if its provisions are made 
effective, it will have more influence than any other sec- 
tion of the statute upon the elimination of existing trans- 
portation evils. The old law required from the railroads 
annual reports which should contain, in addition to a 
complete financial statement, specific answers to ques- 
tions upon which the Commission might need information. 
It further authorized the Commission, in its discretion, to 
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prescribe a uniform system of accounting for railroads. 
Yet, in spite of the efficient labors of the able statistician 
to the Commission, reports have been faulty and incom- 
plete. Certain railroads have habitually refused to answer 
some of the questions, and others have answered them in 
a manner wholly unsatisfactory. With such undesirable 
results the Commission has been obliged to rest content, 
for there has been no way to compel compliance with its 
requests. No penalty was provided in the law for failure 
to make the full report asked for. The Supreme Court 
has held that no suit could be maintained to compel the 
furnishing of the information refused in the annual re- 
ports. 1 The Commission has requested the verification of 
reports under oath, but the law did not require it, and the 
request has been disregarded by many railroads. 

The new section grants to the Commission all that the 
most ardent advocate of publicity of accounting could 
desire. It requires that the annual reports shall be made 
out under oath, and imposes penalties for failure to file 
them with the Commission within the prescribed time. 
It empowers the Commission to call for monthly or special 
reports. It gives the Commission authority, in its dis- 
cretion, to prescribe the book-keeping methods of the car- 
riers, gives it access at all times to the books of the rail- 
roads, and authorizes it to employ special examiners for 
the purpose. 2 Penalties are imposed for failure to conform 
to the prescribed methods of book-keeping or for refusal 
to submit the books to the inspection of the examiners. 
Fine or imprisonment, or both, are imposed upon persons 
who wilfully falsify or mutilate records or neglect to 
make the proper entries, and jurisdiction is given to the 
United States courts to issue writs of mandamus in the 
enforcement of the provisions of the section. 

1 Knapp v. L. S. <fc M . S. Ry Co., 197 U. S. 536. 

2 The old law gave the commission power to call for the books in a case under 
investigation, but not to send its examiners into the offices of the roads. 
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The purpose of the section is to make the railroads in 
reality public service corporations, and expose every 
individual transaction to the public eye. Armed with 
penalties and supported by the courts, upon whom 
jurisdiction is specifically conferred, the Commission can 
now, as it could not earlier, draw up a complete system 
of book-keeping and secure its adoption. Uniformity 
of book-keeping is, of course, absolutely essential to any 
successful government inspection, for thorough familiar- 
ity with the books cannot be obtained or satisfactory 
comparisons made until the books of all the carriers are 
drawn up in the same form. Such a system, when once 
secured, will be a great aid in determining the reasonable- 
ness or unreasonableness of rates, and will be a most 
potent power in the detection and prevention of rebates. 

But the clause goes one step further in the effort to 
enforce absolute publicity and prevent evasions of the 
statute. It is made unlawful for carriers to keep any 
other accounts, records, or memoranda than those pre- 
scribed or approved by the Commission, attaching to any 
violation of this provision the penalty of fine and im- 
prisonment. Such a safeguard is obviously necessary, if the 
section is to be effective. Otherwise, illegal transactions 
would be out of reach of government inspectors. It is 
sincerely to be hoped that the constitutionality of this 
clause, which many question, will be sustained. There 
is no doubt that it will be liberally interpreted by the 
Commission, and railroads will be permitted to keep such 
records peculiar to their own situation as are essential 
to the development and perfection of their operation. It 
would be a heavy price to pay for uniformity of accounting, 
were it to result in the abolition of the experimental 
statistical laboratory so efficiently conducted by many 
railroad managers. The purpose is not to prevent such 
records, but simply to make the Commission cognizant 
of them in advance. 
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Procedure. Changes have been brought about in 
methods of procedure for the enforcement of orders of 
the Commission which promise to strengthen greatly 
the effectiveness of the Commission as a regulating body. 
Orders may be issued for many purposes, including those 
designed to enforce definite requirements of the law and 
those issued after complaint and hearing to rectify the 
evils complained of. But all orders except those for the 
payment of money are enforced in the same manner. The 
latter have been of little importance in the experience of 
the Commission. In suits involving more than twenty 
dollars, and requiring under the seventh amendment to 
the Constitution a trial by jury, the new law provides, as 
did the old, for appeal to the Circuit Court sitting as a 
court of law, and the findings of fact which the Commission 
is required to prepare in such cases are considered prima 
facie evidence. 

It has been observed that the Commission in the suits 
just referred to prepares a prima facie case for the court. 
This practice, which was formerly required in all investi- 
gations, is now confined to damage suits. In the case of 
every other form of complaint the thorough investigation 
which included the findings of fact upon which conclu- 
sions were based is now eliminated, and the Commission 
is now required to make a report which shall state merely 
its conclusions together with its decision or order. The 
former procedure necessitated the examination of large 
numbers of witnesses, and imposed in many cases an un- 
necessary amount of labor upon the Commission, besides 
consuming much time and delaying the settlement of 
cases that called for speedy relief. It will be seen that 
this change in the law will materially expedite the settle- 
ment of complaints by lightening the clerical labors of the 
Commission. It takes away one of its semi-judicial func- 
tions, and makes it more definitely an administrative agent 
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of the legislative authority. Whether it will impose new 
burdens upon the judiciary depends entirely upon the 
interpretation which the courts place upon the statute. 
Under the old law a refusal to obey the Commission's 
order brought the matter by petition of the person in- 
jured before the Circuit Court in equity, which had power 
to issue writs of injunction, to levy fines, and to issue 
writs of attachment. In the court hearing the findings 
of the Commission were accepted as prima facie evidence, 
but the court from the beginning considered it within its 
power to go beyond the evidence submitted by the Com- 
mission and consider the case de novo. 1 This acted as an 
incentive to the carriers to reserve the main portion of 
their evidence for the court and present a mere outline 
to the Commission. The Supreme Court has, however, 
frowned upon this practice, 2 and has declared that it was 
the intention of the act that the facts involved were to 
be disclosed before the Commission. It is to be hoped 
that the new methods of procedure will dispose of this 
troublesome question. Disobedience of an order of the 
Commission now, as before, brings the case upon petition 
of the party injured before the Circuit Court in equity. 
The application for relief merely states "the substance of 
the order." The court is required to "prosecute such in- 
quiries and make such investigations, through such means 
as it shall deem needful, in the ascertainment of the facts 
at issue or which may arise upon the hearing of such peti- 
tion." The section continues, "If upon such hearing as 
the court may determine to be necessary, it appears that 
the order was regularly made and duly served, and that 
the carrier is in disobedience of the same, the court shall 
enforce obedience to such order by a writ of mandamus 
or other proper process." Much depends upon the inter- 

1 Kentucky & Indiana Bridge Co. v. L. & N. R.R. Co., 37 Fed. Rep. 567, Jan- 
uary 7, 1889. 

2 Social Circle Case, 162 U. S. 184. 
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pretation of the words "regularly made and duly served." 
If it confines the jurisdiction of the court to determining 
whether the Commission has followed the correct procedure 
in making and serving its order, the law virtually declares 
the order of the Commission unreviewable, and calls upon 
the court simply to enforce the existing order. If, how- 
ever, the court holds that its duty to ascertain the facts 
in the case gives it broader jurisdiction, the situation will 
remain much as it was under the old law. Appeals from 
action of the Circuit Court lie direct to the Supreme Court, 
and have priority over all except criminal cases. 

A most salutary change has been brought about in the 
method of making penalties operative upon the carrier. 
Formerly penalties for violation of an order of the Com- 
mission did not begin to run until sustained by an order of 
the court. This threw the initiative upon the Commission, 
and left the carrier free to pursue its disobedient course 
until the judiciary had concluded its deliberations. The 
new section makes an order effective within such reason- 
able time, not less than thirty days, as the Commission 
shall prescribe, and continues it in operation for a period 
not to exceed two years. A penalty of $5,000 for each 
violation of the order, each day being considered a sepa- 
rate offence, begins to run on the day indicated in the Com- 
mission's order. 

Relief from the burden of cumulative penalties, which 
would quickly amount to an excessive sum, is provided by 
giving the carrier power to bring suit at any time after the 
order is issued, to enjoin it or set it aside, and jurisdic- 
tion is expressly vested in the Circuit Courts to hear such 
suits. 

The provisions of the Expedition Act of 1903 * are made 

1 This act, approved February 11, 1903, provides that, in any suit in equity 
brought in the Circuit Court under the Anti-trust Act or the Interstate Commerce 
Act wherein the United States is complainant, the Attorney-General may certify 
to the court that the case is of general public importance, under which circum- 
stances the case shall be given precedence and heard before three circuit judges, 
with appeal within sixty days direct to the Supreme Court. 
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applicable to all these suits, including application for tem- 
porary injunctions, but no injunction or interlocutory 
order may be granted except on hearing after not less 
than five days' notice to the Commission. 

The Commission is given power to grant a rehearing after 
its order has been made, if sufficient reason appears, but 
such rehearing does not operate to stay the enforcement of 
the order without special permission of the Commission. 
Upon rehearing the Commission may reverse or modify 
its original order. 

One distinct purpose animates all these changes in the 
section. The fact that an order of the Commission is now 
effective immediately upon promulgation, and that the 
carrier must either obey or take steps at once to prevent 
the accumulation of penalties; that a rehearing before 
the Commission is provided for; that the duty of the 
Circuit Court is now to determine the regularity of the 
order of the Commission; and that no injunction may 
issue suspending an order without giving the Commission 
an opportunity to be heard, — all show clearly that Congress 
has intended to create an efficient administrative board 
as an arm of the legislative body. It is perfectly clear 
that the judicial power is expected to interfere only when 
the order of the Commission is ultra vires or unconstitu- 
tional. The court will be expected to treat an order of 
the Commission as it would an act of Congress, with a pre- 
sumption in favor of its validity until the opposite has 
been clearly shown, and carriers will be deterred from con- 
testing an order of the Commission unless they have a 
good case. 

Whether the Supreme Court will decide that the intent 
of the statute is unequivocally expressed in its terms 
remains to be seen. If upheld, a permanent step has 
been taken in the solution of the problem of railroad 
control. Not only will the orders themselves be more 
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effective, but their value will be enormously increased 
by the expedition with which they will go into effect. 
The curse of the old law, the weakness which obtained 
for it its greatest disrepute, was its utter inability to 
bring about speedy or decisive results. 

Minor Changes. Among the minor changes may be 
noticed the so-called Carmack amendment, which pro- 
vides that carriers receiving interstate shipments must 
issue a through receipt or bill of lading therefor, and 
become liable for the shipment, no matter on what road 
the loss or damage occurs; but the initial carrier is en- 
titled to recover from the carrier on whose line the loss 
takes place. Conferences have been proceeding for a year 
or more between shippers and carriers in an effort to arrive 
at some sort of uniform and satisfactory adjustment of this 
troublesome question. Whether or not bills of lading 
have been issued, whether the carriers have limited their 
common law liability, whether they have paid claims 
promptly or at all, has often depended upon the keenness 
of competition and the desirability of the shipper's patron- 
age. Under the guise of claims, rebates to large shippers 
have been frequent, and small shippers have waited 
long and frequently in vain for the adjustment of their 
losses. So far as joint shipments have been concerned, 
the fact is that in a large majority of cases where losses 
have occurred on the line of a connecting carrier no 
recovery has been possible at all. The clause under dis- 
cussion adopts the prevailing principle of English law 
since 1841, and, if it proves to be constitutional, as to 
which some doubt exists, it should be productive of bene- 
ficial results to shippers. It is insisted that it will work 
a distinct hardship and injustice to the railroads, but it 
is perfectly apparent to those who are familiar with the 
claim departments of our railroad systems that the hard- 
ship imposed on railroads is a mere trifle when compared 
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with that which has been endured so long by shippers. In 
most railroad systems of accounting the machinery is 
now in existence by which such damage claims can be 
adjusted between the roads. It will, of course, be neces- 
sary for the Commission, when compelled to establish 
through routes upon failure of the railroads to do so vol- 
untarily, to take into consideration the effect of this 
liability clause, and to safeguard initial carriers against 
possible failure of connecting lines to settle damage claims. 
The clause forbids the carrier to limit its liability by con- 
tract, but does not make clear that it is full common law 
liability which is intended. Interpretation at this point 
will be required. 

The Commission is enlarged from five to seven members, 
only four of whom shall be of the same political party. 
Their term of office is extended from six to seven years, 
and their salary is increased from $7,500 to $10,000 per 
year. These changes mean an increase in the dignity and 
influence of the Commission. 

Having now considered the more important amend- 
ments to the act, we are led to inquire what gaps in the 
system of railroad regulation are still left to be filled. 
The omission which will be most keenly felt in the en- 
forcement of the new statute concerns the relation of 
long and short haul rates. Section 4 of the old act/ robbed 
of all its vitality by Supreme Court decision, 2 stands 
unamended. To quote from the testimony of the chair- 
man of the Commission before the Senate Committee : 3 — 

No one, I think, can read the fourth section . . . and be in doubt 

1 Section 4 made it unlawful for a carrier to charge any greater compensation 
in the aggregate for transportation under substantially similar circumstances and 
conditions for a shorter than for a longer distance over the same line in the same 
direction, the shorter being included in the longer distance; but the Commission 
might, after investigation, suspend the operation of the clause. 

2 Alabama Midland Case, 168 V. S. 144, 173. 

3 Vol. 4, p. 3293. 
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that Congress intended to provide some actual and potential re- 
straint upon that particular form of discrimination. And, I may 
say, it remains to-day, much as it was then, not the greatest evil, 
but the most irritating and obnoxious form of discrimination that 
has been encountered. 

In view of this situation, Congress might reasonably have 
been expected to reconstruct the clause, not in such radical 
manner as to prohibit lower rates for the long haul, when 
circumstances manifestly justified such a practice, but 
to prevent the present practice in which carriers have been 
authorized by the court to charge less for the long haul 
than for the short haul whenever competition of any kind 
is present, and to act without any previous authorization 
by the Commission. It is evident that a large breeding 
place of discrimination and undue preference has been 
left undisturbed, and that the arbitrary basing point 
system of the southern roads may continue its existence 
unmolested. 1 

In the consideration of remedies for this situation other 
than a reconstruction of the section itself, we are led to 
observe two other regrettable omissions in the statute. 
The one is the failure to bring under the jurisdiction of the 
Commission carriers engaged in inland transportation by 
water. 2 Although the evils incident to water transporta- 
tion have probably been much less than in the case of 
railroads, and although the force of competition works 
much more effectively in water carriage, nevertheless the 
exemption of water transportation from the operation of 
the law has been a serious hindrance to the regulation of 
land transportation which comes into competition with 
it, and, in many instances, water lines have been made to 
assist railroads in evasion of the act. Publication of 



1 Compare Professor W. Z. Ripley's article on "Economic Wastes in Trans- 
portation/' in the Political Science Quarterly for September, 1906. 

2 This refers to all- water lines, water carriage that forms with rail transportation 
a through route being now under the jurisdiction of the Commission. 
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water rates and the securing of reasonable stability through 
the jurisdiction of the Commission would assist in solving 
the problem of section 4. But of more importance would 
be the repeal of section 5 which prohibits pooling. Such 
a result was hardly to be hoped for in the present temper 
of public opinion, and in view of the fact that rates, for 
one cause or another, have been advanced since the era 
of railroad consolidation. But it is the wide-spread con- 
viction of students of the problem that the pooling of 
traffic by competitive lines, under close supervision of the 
Commission, would materially improve the railroad situa- 
tion by securing uniform and stable rates, and by eliminat- 
ing a great part of the place discriminations. The theory 
clung to so tenaciously by the people at large, and given 
weighty sanction by the decisions of our highest court, that 
competition can be relied upon to give shippers reasonable 
rates, is utterly impracticable when applied to the rail- 
road industry. The conversion of the informal and secret 
agreements between carriers which now prevail, and which 
in the nature of things must prevail, into open legal con- 
tracts sanctioned and regulated by the Commission, must 
be effected sooner or later if this railroad problem is to be 
solved by other means than by government ownership. 

In view of the extended treatment given to the amend- 
ments individually, comment on the act, as a whole, seems 
superfluous. It is to be remembered that this is not a new 
statute, but an amendment of an old one. The funda- 
mental principles set in the act of 1887 have not been dis- 
turbed. The experience of nineteen years has but dem- 
onstrated the soundness of its basic principles, and the 
amendments have been incorporated with a view to mak- 
ing these standards apply more definitely and practically 
to the every-day problems of railroad transportation. 
Public interest in the progress of the measure has been 
remarkable, and the result is a striking victory for public 
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opinion. How much has actually been accomplished can- 
not be foretold. This will depend upon the ability of the 
act to run the gauntlet of the courts, and upon the vigor 
with which its provisions are enforced by the Commission. 
At present one can afford to be optimistic. The Com- 
mission, without awaiting the presentation of cases to it, 
is diligently engaged in the interpretation of the statute 
and in its application to the specific questions that arise 
daily. The roads have accepted cordially the will of 
Congress, and seem disposed to obey the law to the letter, 
and to accord the Commission every facility for investiga- 
tion. Whether this attitude will continue when traffic 
falls off and the railroads begin again their struggles for 
business remains to be seen. They are at least entitled 
to a presumption in their favor, and cordial co-operation 
will do much to make railroad regulation a blessing to 
shipper and carrier alike. 

Frank Haigh Dixon. 
Dartmouth College. 



